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THE KING V. THE GOVERNOR OF BRIXTON PRISON. 

Ex parte calbeela. 
[2907] 2 King's Bench Division, 861. 

Extradition — Discharge of Criminal — Exemption from Punishment Acquired 
by Lapse of Time — Treaty Between Great Britain and Germany for the 
Mutual Surrender of Fugitive Criminals of May 14, 1872, arts. 4, 5. 

Rule nisi calling upon the governor of Brixton Prison to show cause 
why a writ of habeas corpus should not issue directing him to have in 
the King's Bench Division the body of the applicant, one Julius Alexis 
Calberla, who had been taken and detained in custody under an oath 
for extradition dated June 38, 1907. 

On September 22, 1902, the applicant was in the Oldenburg Grand 
Ducal Provincial Court, in the Empire of Germany, convicted of four 
several offences, three of which were extradition crimes. Of these three 
offences he was sentenced to two years' imprisonment for the first, two 
years' for the second, and one for the third. For the fourth offence, 
which was not an extradition crime, he was sentenced to six months' 
imprisonment. In pursuance of art. 74 of the Penal Code ( Straf gesetz- 
buch) of the German Empire, these various sentences were collected into 
one sentence for a term of four years. 

The applicant had already, on September 22, 1902, been imprisoned 
under a remand for a period of six months, and by the sentence of the 
Court it was ordered that this period of six months should be deemed 
to have been imprisonment in pursuance of the sentence. He had there- 
fore practically to serve a term of three years and six months under 
the sentence. This sentence was confirmed by the judgment of the 
Supreme Court of Appeal in Germany, and on May 11, 1903, the appli- 
cant was sent to prison to serve a term of four years from November 11, 
1902. 

On or about October 21, 1903, owing to the fact that further imprison- 
ment would have endangered his life, Calberla was transferred in custody 
to a hospital at Vechta, which was then used for the purpose of keeping 
in custody prisoners who, owing to the state of their health, could not 
remain in prison. He remained in custody in the hospital until Feb- 
ruary 4, 1904. 

By an order of the Oldenburg Court dated February 24, 1904, and 
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made under s. 493 of the Criminal Procedure Ordinance (Strafprozes- 
sordnung) of the German Empire, it was adjudged that the period 
spent by the applicant in the hospital up to February 4, 1904, should be 
reckoned in the period of punishment. On the last-named date he had 
undergone six months and about two hundred and seventy days of the 
collective sentence of four years, and had over two years' imprisonment 
still to serve. 

By s. 487 of the Criminal Procedure Ordinance, the execution of a 
sentence may in certain cases be postponed or suspended if the further 
execution thereof gives cause to anticipate imminent danger to the life 
of the criminal. On February 4, 1904, in pursuance of that section, 
Calberla was permitted to go at large on the ground that further execu- 
tion of the sentence caused apprehension of imminent danger to his life. 
It appears that a release from custody under this section is not an abso- 
lute discharge, but that the criminal may subsequently be called upon 
to undergo the residue, if any, of his sentence. He remained in the 
hospital for one year after being permitted to go at large as aforesaid. 

On October 19, 1905, Calberla, the applicant, was by the directions 
of the State attorney of the Duchy of Oldenburg called upon to enter 
upon his punishment again on November 1, 1905, or else by that day 
to forward a certificate of the doctor at the prison at Vechta that a 
further execution of his sentence would cause apprehension of imminent 
danger to his life. On his failure to produce any such certificate an 
order was made on November 7, 1905, by the State attorney that the 
applicant should enter again upon his punishment at the latest on 
November 12, 1905. He failed to comply with this order, and on 
November 15, 1905, the State attorney issued an order that he should 
be arrested for the purpose of undergoing the remainder of the sentence 
of four years' imprisonment. 

In April, 1907, an application was made to the Bow Street Police 
Court for his extradition, and an order was made under which Calberla 
was taken and detained as above stated. 

The Treaty between Great Britain and Germany for the Mutual Sur- 
render of Fugitive Criminals, signed at London, May 14, 1872, provides, 
by art. 4, that " the extradition shall not take place if the person 
claimed on the part of the Government of the United Kingdom, or the 
person claimed on the part of any of the Governments of the German 
Empire, has already been tried and discharged or punished, or is still 
under trial in one of the States of the German Empire, or in the United 
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Kingdom, respectively, for the crime for which his extradition is de- 
manded * * * ; " and by art. 5, that " the extradition shall not take 
place if, subsequently to the commission of the crime, or the institution 
of the penal prosecution, or the conviction thereon, exemption from 
prosecution or punishment has been acquired by lapse of time, according 
to the laws of the State applied to." 

W. H. Sands obtained a rule nisi for a writ of habeas corpus on the 
following, among other grounds: (1) That the applicant had been 
lawfully discharged from custody by the German Court; and (2) that 
the period of his sentence had expired before the extradition proceed- 
ings were instituted. 

Sir J. Lawson Walton, A.-G., and Eowlatt shewed cause. There are 
two questions in this case. The first question is what is the meaning 
of " discharged " in art. 4 of the treaty of 1872. The words in the 
German version of the treaty are " ausser Verfolgung gesetzt," and the 
expression indicates a final discharge from further prosecution or punish- 
ment — not, as in this case, a mere permission to go at large on account 
of ill-health, with an obligation to return to prison if the criminal's 
health so far improves that he can serve the residue of the term of his 
imprisonment without danger to his life. 

The second point is that exemption from punishment has been 
acquired by lapse of time according to the laws of the State applied to 
for extradition, i. e., the United Kingdom, within the meaning of art. 5 
of the treaty. This contention is based on the fallacy of taking the 
sentence of the German Court as being the sentence of an English Court. 
An English sentence runs continuously de die in diem from the day 
on which it is pronounced, and no doubt if this had been an English 
sentence it would have expired in four years from November 11, 1902, 
and the criminal could not afterwards be further punished for the crime 
for which he was sentenced. But that is not the case with this German 
sentence, which must be taken to be a legal and valid sentence, and one 
which the German Court was competent to pronounce. By German law 
a sentence may have an intermittent effect, and a convict may be 
released temporarily on the terms that he shall return to prison to finish 
the term of his sentence. The question is not whether such a sentence 
would be valid by English law, but whether, taking the sentence as it 
stands, exemption from its operation has been acquired by lapse of time 
according to the laws of England, which clearly has not happened. 

By s. 10 of the Extradition Act, 1870 (33 & 34 Vict., c. 52), in the 
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ease of a fugitive criminal alleged to have been convicted of an extradition 
crime, if such evidence is produced as (subject to the provisions of the 
Act) would, according to the law of England, prove that the prisoner 
was convicted of such a crime, the police magistrate shall commit him 
to prison. By s. 26 of the Act the term " fugitive criminal " means any 
person accused or convicted of an extradition crime committed within 
the jurisdiction of any foreign State who is in, or is suspected of being 
in, some part of His Majesty's dominions. Accordingly, if a person 
convicted of an extradition crime committed within the jurisdiction of 
the foreign State, Germany in the present case, is found here in England, 
it is the duty of this Government to surrender him to the German 
authorities unless he can shew some legal reason to the contrary. The 
reasons offered in the present case are insufficient. 

J. P. Grain and W. H. Sands, in support of the rule: First, the 
applicant was on February 4, 1904, discharged within the meaning of 
art. 4 of the treaty of 1872 when he was allowed to leave the hospital on 
account of his health. It is common ground that he had been tried; 
and therefore, by the terms of that article, the extradition is not to take 
place. 

Secondly, exemption from punishment has been acquired by lapse of 
time according to the laws of the State applied to for extradition, i. e., 
the United Kingdom. If this sentence of four years' imprisonment had 
been pronounced by an English Court it would have expired by lapse 
of time on November 11, 1906. Therefore, by art. 5 of the treaty, 
extradition is not to take place after that date. The application for 
extradition was not made until April, 1907. 

Loed Alveestone, C. J. : The sentence of three and a half years' im- 
prisonment, by reason of the criminal having been in prison for some 
time, commenced in May, 1903; in October, 1903, he was removed in 
custody to a hospital, and in February, 1904, he was allowed to go at 
large on grounds of health. Therefore a considerable portion of the 
original sentence remains to be served. On November 15, 1905, an 
order was made that Calberla should be re-arrested and should undergo 
the remainder of the sentence. In these circumstances it is said that, 
inasmuch as this application for an order for surrender was not made 
until April, 1907, and as the full term of imprisonment, if it had run 
continuously, would have expired on November 11, 1906, the order can- 
not now be made. That contention is based upon two articles of the 
extradition treaty with Germany of 1872. Art. 4 of that treaty pro- 
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vides that the extradition shall not take place if the person claimed on 
the part of the Government of the United Kingdom, or the person 
claimed on the part of any of the Governments of the German Empire, 
has already been tried and discharged or punished. First, it is said 
that Calberla was discharged in February, 1904, and cannot, therefore, 
be extradited under that article. 

Whatever may be the correct translation of the operative words in 
the order of the German Court permitting the prisoner to go at large on 
account of his health, it seems clear that those words did not operate to 
discharge him from punishment in the sense that he was no longer 
amenable to punishment; and in my opinion art. 4 cannot refer to the 
case of a man who has been released from custody according to German 
law upon the terms that he shall come back again to complete his sen- 
tence. We must accept the order made by a competent Court that he 
is to go back for that purpose, and therefore hold that there is no 
evidence of a discharge within the meaning of art. 4 of the treaty. 

Then art. 5 was relied on. That article provides that the extradition 
shall not take place if, subsequently to the commission of the crime, or 
the institution of the penal prosecution, or the conviction thereon, 
exemption from prosecution or punishment has been acquired by lapse 
of time according to the laws of the State applied to. It is contended 
that the sentence would have expired, according to our law, on November 
11, 1906, and that therefore this man ought not to be extradited. 

The idea underlying art. 5 seems to be the application of principles 
of international justice, and that idea is realized by providing that where 
the State applied to would not, according to its laws, allow the criminal 
to be punished, or further punished, owing to lapse of time, he shall 
not be punished, or further punished, by the State applying for his 
extradition. I have had some doubt whether, inasmuch as by our law 
punishment runs continuously from the date of the sentence, it might 
not be said that at the expiration of four years from November 11, 1902, 
exemption from punishment had in this case been acquired by lapse of 
time on November 11, 1906. But I think that art. 5 had in view the 
fact that Germany has certain prescribed limits of time within which 
alone an offender may be punished after the date of the offence. It is 
an article framed with a view to the laws of the State applied to, where 
that State by its laws puts a limit upon the time within which a prosecu- 
tion may be instituted or punishment inflicted. According to our 
system of procedure, with one exception, the whole term of the punish- 
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ment for a crime must be served continuously from the date of the 
sentence; it does not allow us to execute a punishment or to keep a man 
in confinement after the expiration of that term, and, subject only to 
the statutes which allow a release on ticket of leave, punishment cannot 
be inflicted for the crime for which sentence has been passed after that 
term has expired. If a man, having obtained a ticket of leave, commits 
an offence, the original punishment must be completed; but, apart from 
special instances arising under certain statutes, an English sentence 
cannot be broken in upon, and can only be carried out within the time 
specified in the sentence. Does that fact constitute an exemption from 
punishment acquired by lapse of time according to the laws of England ? 
In Germany a man may be allowed to leave prison on the ground of ill- 
health, with the obligation to return to custody and serve the rest of 
his term of imprisonment when his health permits; and under that law 
the order was made that this man should go back to prison and serve 
the rest of his sentence. It seems to me that there is nothing to exempt 
the applicant from punishment according to our law, and this rule must 
therefore be discharged. 

Darling, J. : I am of the same opinion, and, except upon the meaning 
of art. 5, I do not desire to add anything to what my Lord has said. 
With regard to art. 5, I was for some time impressed by Mr. Grain's 
argument, but I am now satisfied that it ought not to prevail. In my 
view there is in this case no lapse of time giving exemption from punish- 
ment according to the laws of England, because our laws have for this 
purpose no application to the form of intermittent punishment which 
is in question here. The system which prevails in Germany has no 
parallel in this country. 

Phillimore, J. : I agree, and have nothing to add. 

Rule discharged. 

LODEWTK JOHANNES DE JAGER, APPELLANT, 

AND 

THE ATTORNEY-GENERAL OF NATAL, RESPONDENT. 

[1907] Appeal Cases, 326. 
High Treason — Resident Alien's Duty of Allegiance — Special Leave to Appeal. 

This was a petition for special leave to appeal from a judgment 
reported in (1901) Natal L. E. p. 65, of a special Court constituted by 
Act XIV. of 1900 of the Colony of Natal, whereby on March 14, 1901, the 



